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Assam Schedule VII, Form No- 132 

 

     HIGH COURT FORM NO (j) 2. 

    HEADING OF JUDGMENT IN ORIGINAL SUIT 

                 IN THE COURT OF MUNSIFF NO- 1 AT NALBARI 

       DISTRICT- NALBARI 

 

      Title Suit case No- 59 of 2014 

 

 Present:                  Dulumoni Das, LLM AJS

                                  Munsiff No- 1, Nalbari 

  

 

          On this 10th day of August, 2018 

 

 

1. Sri Satish Barman 

2. Charitra Barman 

both are S/O- Late Rameswar Barman 

Resident of Vill- Belsor, Mouza- Dharmapur 

PS- Nalbari 

Dist- Nalbari, Assam 

                                                                                                          ……………… Plaintiffs 

                                                        -Versus- 

1. Udhab Barman 

S/o. Late Mangla Barman 

2. Bhumidhar Barman 

S/o. Late Bhakatram Barman 
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Both are resident of Village- Belsor 

P.S- Belsor, Dist- Nalbari (Assam) 

  3.    Jiten Barman 

  4.    Prabodh Barman 

Both are S/o late Uma Barman 

  5.    Dilip Barman 

  6.    Ajit Barman 

  7.    Biren Barman 

  8.     Anup Barman 

Above 5 to 8 are  

S/o. Raghu Barman 

        R/o. Tihu Town (near station) 

 P.S. Tihu, Dist. Nalbari. 

                                                                                .......... Defendants 

  9.    Dinesh Barman 

S/o. Late Hareswar Barman 

10.  Niranjan Barman 

S/o. Late Hareswar Barman 

11.  Gajendra Barman 

12.  Mahendra Barman 

13.  Rameswar Barman 

14.  Rajendra Barman 

All above four are s/o. Late Atma Ram Barman 

15.  Kaliram Barman 

S/o. Late Dehiram Barman 

16.  Dhiraj Barman 

S/o. Late Dhiro Barman 
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17.  Madan Ch. Barman  

s/o. Late Radharam Barman 

18.  Jadab Ch. Barman 

S/o. Late Samin Ch. Barman 

19.  Paban Ch. Barman 

20.  Ratneswar Barman 

Both are s/o. Late Kanthiram Barman 

21.  Bichitra Barman 

S/o. Late Garga Barman 

22.  Jogendra Mena 

S/o. Late Kamala Mena 

23.  Girish Mena 

24.  Hemanta Mena 

25.  Binod Mena 

26.  Basanta Mena 

All above four are S/o. Late Anandi Mena 

27.  Upendra Mena 

 S/o. Late Kamala Mena 

28.  Rina Bala Barman 

 W/o. Jatin Barman 

29.  Jibeswar Deka 

 S/o. Late Nirmal Deka  

30.  Durlav Mena 

31.  Deepak Mena 

32.  Manoj Mena 

 All above three are s/o. Late Upendra Mena 

 All are residents of vill. Belsor, PS. Belsor, Dist. Nalbari (Assam)  
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                                                      ……... Proforma Defendants 

 

    This suit coming on for final hearing on 18/12/2017 in the presence of: 

 

  Sri Gautam Barman                     Advocate for the plaintiff(s) 

 

 

    Sri Tulu Pathak                                                Advocate of the defendant(s) 

   

 

And having stood for consideration on this day, the court delivered the following 

judgment:-  

 

 JUDGMENT 

 

1. The plaintiffs have instituted this suit for declaration of right, title and 

interest, recovery of Khas possession and other consequential reliefs.  

 

   The case of the plaintiff  

 

2. The brief facts leading to the institution of this suit as revealed from the 

plaint is that, the plaintiff No. 1 & 2 are brothers being the sons of late 

Rameswar Barman. The pro forma defendant No. 9 and 10 are the sons of 

deceased Hareswar Barman who was the brother of plaintiff No. 1 and 2. It 

is stated that the plaintiffs and pro forma defendant No. 9 and 10 are the 

owners and possessor of the plot of land described in the schedule 'A' of the 

plaint. The plaintiffs and pro forma defendant No. 9 and 10 became the 

absolute owner of the schedule 'A' noted land by way of inheritance from 

their father Rameswar Barman having exclusive right, title and possession 
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thereon. By virtue of such rights, the names of the plaintiffs have been 

recorded in the relevant records of right and land revenue has been paid 

regularly. The defendant No. 1 to 8 have got land of other Patta and Dags on 

the northern boundary of the land of schedule 'A'. The land of defendants 

have been occupying by defendant No. 1 constructing dwelling house and 

defendant No. 1 is acting as agent of defendant No. 2 to 8. The plaintiffs 

constructed dwelling house on the ancestral land mentioned in the schedule 

'A' and the northern boundary of this plot of land is 3 feet away from the 

backside of the dwelling house of the plaintiff No. 1 and 2. The courtyard of 

defendant No. 1 is adjacent to the northern boundary of the plaintiffs' land 

mentioned in the schedule 'A'. On 01/10/12, defendant No. 1 requested the 

plaintiffs to allow him to store gravels on the back side of the plaintiffs' 

house adjacent to the courtyard of the defendant No. 1 for some days. The 

plaintiffs orally gave permission to  the defendant No. 1 to use their part of 

the land measuring 3 (three) feet in width and 125 (one twenty five) feet in 

length to store gravels subject to the condition of removal of gravels as and 

when asked by the plaintiffs. The plaintiffs facilitated the storage of gravels 

by removing the fence of the concerned boundary. This plot of land is the 

subject matter of this suit which is described in schedule “B” of the plaint 

and herein after referred to as suit land. Defendant No. 1 gradually started 

to store other house hold materials on the schedule 'B' mentioned land which 

was protested by the plaintiffs. On 01/06/13, the plaintiffs asked the 

defendant No. 1 to remove the gravel as well as other household materials 

from their part of the land but the defendant No. 1 being actuated greed 

refused to remove the same. Thus, the defendant No. 1 has dispossessed 

the plaintiffs from the land mentioned in schedule 'B'. The plaintiffs tried to 

settle the northern boundary of the land of the plaintiffs amicably on 

10/12/13 with the help of local people, but the plaintiffs did not receive any 

response from the defendant No. 1 to 8. The plaintiffs made demarcation 

and it was found that the defendants encroached upon the land of the 

plaintiffs of Dag No. 2984 of KP Patta No. 701 measuring about 3 feet in 

width and 125 feet in length (approximately 2.6 lecha). Under such a 

position the plaintiffs to recover the suit land from illegal possession of the 

defendants. Hence, this suit.  
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3. The defendant No. 1 appeared in court after the service of summon upon 

him and submitted his written statements against the plaint. In his written 

statement, defendant stated that as admitted by the plaintiff, he and his 

brothers have got land in the K.P. Patta No. 220 Dag No. 2983 of vill. Belsor 

under Dharmapur mouza which is adjacent to the northern boundary of the 

land of plaintiffs, Dimbeswar Barman, s/o. Late Mahendra Barman and 

Dinesh Barman S/O- Lt. Hareswar Barman, as such measurement given by 

the plaintiff  125 ft in length covers the land of Dimbeswar Barman, Dinesh 

Barman and it is an absured assertion of the plaintiff that defendant No. 1 

staged gravels and sands covering the area of 3 ft in width and 125 ft. in 

length, so the area is to be covered in staging by the defendant is apparently 

the land of Dimbeswar and Dinesh is to  be covered but said Dimbeswar and 

Dinesh have no any whisper against the defendant No. 1. On the facts and 

circumstances, the plaintiffs suit is entirely false and fabricated. The plaintiff 

filed this suit out of greed of land for expanding this area of land and doing 

harassment and causing loss to the defendants unnecessary for which 

contesting defendant is entitled for cost and compensation. Hence, 

defendant No. 1 prayed for dismissal of the suit.  

4. The defendant No. 2, 3, 4, 5(i), 6(i), 7 and 8 appeared in this court after the 

service of summon upon them and submitted their written statements 

against the plaint. In his written statement, defendant stated that the suit of 

the plaintiff is not maintainable in its present form. Defendants stated that 

defendant 1 is not acting as their agents. The defendants specifically states 

that they have not trespassed in the land of the plaintiff as stated in plaint. 

The contesting defendants stated that as admitted by the plaintiffs, the 

contesting defendants and his brothers have got land in the K.P. Patta No. 

220 Dag No. 2983 of vill. Belsor under mouza Dharmapur which is adjacent 

to the northern boundary of the land of plaintiffs, Dimbeswar Barman, s/o. 

Late Manabendra Barman and Dinesh Barman S/o. Late Hareswar Barman, 

as such measurement given by the plaintiff is 125 ft in length covers the land 

of Dimbeswar Barman, Dinesh Barman and it is an absured assertion of the 

plaintiff that defendant No. 1 staged gravels and sands covering the area of 

3 ft in width and 125 ft. in length, so the area is to be covered  in staging by 

the defendant is apparently the land of Dimbeswar and Dinesh is to be 
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covered but said Dimbeswar and Dinesh have no any whisper against the 

defendant No. 1 to 8.  

5. Defendant No. 2 and the Predecessor of defendant No. 3, 4, 5(i), 6(i), 7 & 8 

were the pattadar of the land covered by Dag No. 2983 of KP Patta No. 220 

of village Belsor under Mouza Dharmapur. And subsequently the father of 

defendant No. 3 and 4 sold away the land of his share to Predecessors of 

defendant No. 1 and the other defendants namely 2 and the father of 

defendant No. 5(i), 6(i), 7 & 8 allows the defendant No. 1 and his brother to 

possess and occupy the remaining portion of their share covered by Dag No. 

2983 of K.P. Patta No. 220 of village Belsor since more than 20 years and 

accordingly defendants No. 1 and his brothers are possessing the land 

peacefully. On the facts and circumstances, the plaintiffs suit is entirely false 

and fabricated. The plaintiffs filed this suit out of greed of land for expanding 

this area of land and doing harassment and causing loss to the defendants 

unnecessary for which contesting defendants are entitled for cost and 

compensation. Hence, defendants prayed for dismissal of the suit.  

 

ISSUES 

 

6. Upon the pleading of the parties my learned predecessor vide order dated              

21/04/16 framed as many as five issues for determination of this instant suit. 

Following are the issues ---------- 

a. Whether there is cause of action? 

b. Whether the suit is maintainable? 

c. Whether the suit land i.e. Schedule 'B' land is a part of schedule 'A' land 

and plaintiffs have exclusively right, title and interest over the suit land? 

d. Whether the plaintiff is entitled to the relief(s) as claimed for? 

e. To what other relief(s), the parties are entitled to? 
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7. To substantiate the issues framed in this suit the plaintiff side submitted 

evidence in affidavit of plaintiff/Sri Satish Barman as PW1, one Sri Binod 

Bharali as PW2 and plaintiff Sri Charitra Barman as PW3. Defendant side did 

not submit their affidavit even though several opportunities is given to them 

and ultimately vide order dated 20/04/17 after 4 adjournment to defendant 

side my learned predecessor closed evidence of defendant side and posted 

the case for argument.  

8. I have heard argument put forwarded by the learned counsel of both side 

and have gone through the case record.  

 

DETERMINATION OF THE ISSUES, DECISION AND 

REASONS THEREOF 

 

9. ISSUES NO-(a)    Both plaintiffs asserted that they are the 

sons of Late Rameswar Barman and Pro forma defendant 9 and 10 are the 

sons of their deceased brother Hareswar Barman. Their father Rameswar 

Barman having right, title and interest over the land described in Schedule A. 

The plaintiffs and pro forma defendants 9 and 10 by way of inheritance 

absolute owner of the schedule A land and the names of plaintiffs 

accordingly mutated and they are accordingly paying land revenues. It is 

stated that courtyard of defendant no. 1 is adjacent to northern boundary. 

On schedule A land plaintiffs have dwelling houses and at a distance of 3 

feet away from dwelling house there is northern boundary of schedule A 

land. On 01/10/12 defendant no. 1 requested plaintiffs to allow them to store 

gravels on the backside of plaintiffs house adjacent to the courtyard of 

defendant no. 1 for some days. Initially plaintiffs allowed in land measuring 3 

feet width and 125 feet in length to store gravels and even facilitated by 

removing the fence of concerned boundary. The plot of land given to store 

gravels is the suit land described in Schedule B. It is contended that 

gradually defendant no. 1 started to store other household materials and on 

01/06/13 plaintiffs asked defendants to remove gravels from the suit land 

but defendants refused. The defendants denied that they stored gravels and 
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sands in suit land covering an area of 3ft. in width and 125 ft. in length in 

the plot of plaintiffs. The defendants contended that have got land in the 

K.P. Patta No. 220 Dag No. 2983 of vill. Belsor under Dharmapur mouza 

which is adjacent to the northern boundary of the land of plaintiffs, 

Dimbeswar Barman, s/o. Late Mahendra Barman and Dinesh Barman S/O- Lt. 

Hareswar Barman, as such measurement given by the plaintiff 125 ft in 

length covers the land of Dimbeswar Barman, Dinesh Barman. The 

defendants reiterated that area is to be covered in staging by them is 

apparently the land of Dimbeswar and Dinesh. On going through the facts 

and circumstances and without discussing merits of the case, it can be held 

that there is cause of action to be adjudicated by competent court. 

10. ISSUES NO-(b)     The defendants in their W/S stated that suit 

is not maintainable. There is however no specific averments in pleading as 

for what circumstances of law and fact the suit is not maintainable. The 

defendants failed to show any ground as to why and how suit of the plaintiff 

is not maintainable. 

11. ISSUES NO-(c )   The plaintiffs and the father of pro forma 

defendants are the brothers and their father late Rameswar Barman was the 

owner and possessor of land measuring 3K 16L covered by KP Patta No. 701 

Dag No. 2984 and 2985 described in schedule A of the plaint. PW1 and PW3 

asserted that after death of their father they have exclusive right, title and 

possession over the schedule land by way of inheritance and their names 

also mutated in the revenue records and they are accordingly paying land 

revenue. Ext. 1 is the certified jamabandi copy. The entry of Ext. 1 shows 

the name of plaintiffs and the name of father of pro forma defendant is 

mutated in place of their father Rameswar Barman by way of inheritance. 

Ext. 3(a) to 3(e) shows plaintiffs are paying land revenue. Defendant side did 

not deny that Schedule A land belongs to plaintiffs and pro forma 

defendants. The plaintiffs included all the pattadars of the suit land as pro 

forma defendants. Pro forma defendants did not contest the suit. The 

plaintiffs in their pleading as well as in their evidence asserted that northern 

boundary of Schedule A land is 3 feet away from the backside of dwelling 

house of plaintiffs 1 and 2. And the northern boundary is adjacent to the 

courtyard of defendants. Both plaintiffs in their evidence stated that on 
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request of defendants on dated 01/10/12 for storing gravels plaintiffs 

permitted to use their part of land measuring 3 feet width and 125 feet in 

length and even facilitated the storage of gravels by removing the fence of 

the concerned boundary. Plaintiffs asserted that the area of their land used 

by defendants measuring 3 ft width and 125 ft length is schedule B land. 

During cross it is affirmed by PW1 that Mandol did not measure the suit land 

and he did not call neighbours to measure the schedule B land. From his 

evidence it is also clear that no application applying for measuring the land is 

submitted with record. Plaintiffs also accepted that defendants have land 

covering separate Dag and Patta and since the days of their ancestors the 

defendants living peacefully in their separate Dag and Patta. In their W/S 

defendants stated that they have got land in KP Patta No. 220 Dag No. 2983 

of village Belsor and also reveal that their boundary is adjacent to the 

northern boundary land of plaintiffs. The defendants asserted that Schedule 

B land covers the land of Dimbeswar and Dinesh. The specifically asserted 

that Dimbeswar Barman and Dinesh Barman used to live in the northern 

boundary and said 125 ft. in length and 3 ft. width land which is covered by 

the defendants to store gravels and falls in the land Dimbeswar and Dinesh 

but said Dimbeswar and Dinesh did not raise any objection. Thus in their 

pleadings defendants admitted the fact that suit land describe in Schedule B 

does not falls within their land under KP Patta No. 220, Dag No. 2983. And it 

is evident that said disputed 125 ft. length and 3ft. width land is just using 

by defendants for storing gravels. Section 58 of Evidence Act reads as “No 

fact need to be proved in any proceeding which the parties thereto or their 

agents agree to admit at the hearing, or which, before the hearing, they 

agree to admit by any writing under their hands, or which by any rule of 

pleading in force at the time they are deemed to have admitted by their 

pleadings. Thus, the admitted fact is the foundation of the rights of the parties 

and is the best evidence that can be relied upon, and though not conclusive, 

is decisive of the matter, unless successfully withdrawn or proved erroneous. 

Hon’ble Gauhati High Court in Uttam Chand Kothari Vs. Gauri Shankar Jalan 

AIR 2007 Gau 20 observed that implied admission in written statement 

cannot be allowed to be withdrawn. From the admitted fact of W/S, its comes 

up that suit land is in the part of Dinesh and Dimbeswar. Dinesh is the pro 

forma defendant and son of plaintiff’s deceased brother Hareswar Barman 
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and the Dimbeswar is the son of Plaintiffs Uncle Mahendra Barman. 

Mahendra Barman and Rameswar Barman are brothers. The plaintiffs on the 

other hand claiming schedule B land saying that said Schedule B is within 

ownership and possession of their land described specifically in Schedule A. 

We already find that disputed land (Schedule B) covers the land of 

Dimbeswar and Dinesh. Plaintiffs in their plaint impleaded all the legal heirs 

of Mahendra Barman including Dimbeswar but no one contested the suit. 

Defendant side may bring said Dimbeswar Barman as a witness in support of 

their contention but they neither adduce their evidence nor examined 

Dimbeswar as witness. During cross we find that Hareswar Barman, 

Mahendra Barman and Rameswar Barman earlier used to live together and 

the said A schedule land is ancestral land and the plaintiffs living there since 

the days of their ancestor and they along with Mahendra Barman share the 

northern boundary and the PW1 also admitted that he has not submitted any 

Farakati (Partition Deed) of their ancestral land. During cross learned 

advocate of plaintiffs stated that there is no ‘Farakati’ between plaintiff’s 

father and his brothers. The fact is that in Schedule A land the plaintiffs, sons 

of Mahendra Barman and pro forma defendant 9 and 10 are living since the 

days of ancestor occupying their portion and there is no written “Farakati” of 

Schedule A land. And the boundary of the Schedule B land as describe is 

shown to be within the boundary of Schedule A land. It is to be mentioned 

that possession of one co sharer is amount to possession of all sharer. 

During argument the learned advocate of defendant categorically stated that 

as they have no claim over the schedule B land and hence they did not 

adduce any evidence. The issue is hold in affirmative.  

12. ISSUES NO-(d)(e)   With above observation and discussion in 

foregoing issues, the court is of the conclusion that plaintiffs have exclusive 

right, title and interest over the suit land describe in schedule B of plaint and 

as Schedule B land is part of Schedule A land accordingly, plaintiffs entitled 

to recover khas possession of the suit land describe in schedule B by 

removing the household and other materials of the defendants which is 

found in the Suit land of Schedule B.  
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ORDER 

 

13. In view of the discussions made above and the decisions reached therein, 

the suit of the plaintiff is decreed on contest with cost.  

14. The plaintiff is entitled to the following reliefs------ 

 

i) Decree declaring that Schedule B land is the part of Schedule A land 

and plaintiffs have right, title interest over Suit land.  

ii) Decree for recovery of khas possession in Schedule B land removing 

the household and other materials of the defendants found within the 

Schedule B land as described in the plaint.  

 

15. Prepare the decree accordingly.  

 

16. The judgment is written, signed, sealed, tagged with the case record, 

pronounced and delivered in the Open Court on this the 10th day of August 

2018.  

 

Munsiff No- 1 

NALBARI 
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APPENDIX 
 

Witnesses examined by the Plaintiff: 
 

1. Sri Satish Barman 
2. Sri Binod Bharali 
3. Sri Charitra Barman 

 
Documents exhibited by the Plaintiff: 

 
1. Ext. 1- Certified Copy of Jamabandi of KP Patta No. 701 
2. Ext. 1(a) – Mutation statement in the name of plaintiffs 
3. Ext. 2- Certified Copy of Trace Map of KP Patta No- 701 
4. Ext. 3(a) to 3(e )- Revenue receipts 

 
Witnesses examined by the Defendant: 
 
1. NONE 

 
Documents exhibited by the Defendant: 
 
1. NONE 

 

    DULUMONI DAS 

       MUNSIFF NO- 1, NALBARI 

 

    ************************ 

 

 

 


